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HIGH COURT  FORM NO. (J) 2 

Heading of Judgement in original Suit 

BEFORE  THE COURT OF MUNSIFF NO-1 SONITPUR, AT TEZPUR 

    

Present :-  Sabita Bharadwaj, AJS 

Munsiff no-1 , Tezpur 

                    

Thursday 19th  of September 2019 

    

MONEY SUIT NO- 04/2016 

                     

Sri Ajit Deka 

Son of Sri Narayan Deka 

Resident of New Kolibari 

P.S. - Tezpur  

Mouza- Mahabhairab  

District- Sonitpur, Assam                  

- Plaintiff 

-Versus- 

 

Smti. Minakshi Borah @ Smti Sumi Borah 

Daughter of Late Nitananda Borah 

Resident of New Kolibari 

P.S. - Tezpur  

Mouza- Mahabhairab  

District- Sonitpur, Assam                  

- Defendant  

                  

 

Argument of the suit is conducted on 19.08.2019 in the presence of -        

Learned Counsel for Plaintiff -   Sri Jiten Sundi 

Learned Counsel for Defendant - Sri P.C. Sarmah 

            

And having stood for consideration of this day, the Court has delivered the 
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following Judgment on 19.09.2019. 

 

 

JUDGMENT 

 

1. Plaintiff has instituted this instant suit for compensation of Rs. 2,00,000/- for 

malicious prosecution. 

 
2. The plaintiff's case is that being the informant the defendant lodged an FIR on 

12-03-13 at Tezpur police station against the plaintiff with the allegations that on the 

same day at around 6.30 P.M. while she was on duty at Adidas shop then the plaintiff 

entered into there, caught her, hold her hair pulled her to middle of the road at by 

holding her body forcefully tried to rape her and on her hue and cry she was rescued 

by the public. On the basis of said FIR Tezpur Police Case No. 303/13 u/s 

448/354/376/511 IPC has been registered and the plaintiff was arrested on the same 

day and remanded to judicial custody till 26-03-2013 and on 26-03-2013 he was 

granted bail by Learned Chief Judicial Magistrate, Tezpur, Sonitpur after perusal of the 

case diary and he was released from the judicial custody on 30-03-2013 after 

furnishing the bail bonds. After completion of the investigation police submitted charge 

sheet u/s 448/354/376/511/506 IPC against the plaintiff and the matter was committed 

to the Hon'ble Sessions Court for trial which was registered as Sessions Case No. 

192/2013. On 19-04-2013, in connection with the said Sessions Case charges was 

framed against the plaintiff u/s 449/354/376(1)/511 IPC and the trial started. After the 

framing of charge 17 (seventeen) numbers of dates were fixed for prosecution 

witnesses and the plaintiff regularly present before the Court on each of the date. The 

defendant as PW 1 was examined twice in the Court, firstly on 19-01-2014 and on the 

said date in her evidence as PW 1 she stated that plaintiff was her husband and their 

marriage was held on 21-11-2010 and they had love affair for above 5 years from 

before their marriage and on 01-02-2012, she left out plaintiff's house at Goreswar 

without informing anybody. On her re-examination on 03-09-2014 the defendant 

deposed before the Court that she was not the wife of the plaintiff and thus she tried 

to resile from her deposition on oath before the Court. Due to the allegations as 

levelled by the defendant the plaintiff and his family had to suffer physically mentally 

with financial hardship and loss as during the period of trial of the Sessions case the 
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mother of the plaintiff suffered from cancer and she had to take Tata Memorial Cancer 

Institute at Mumbai for treatment. Although the plaintiff got acquitted from the charges 

u/s 448/354/376(1) IPC vide order and judgment dated 30-09-2015 passed in Sessions 

Case no. 192/13 by Hon'ble Sessions Judge No. 2, Tezpur but he has not yet able to 

face public in the society with his earlier posture of his fame and reputation. Moreover, 

the plaintiff had to incur expenses for conducting his defence in the Court of law by 

paying fees to his engaged advocate at the said trial and also to incur expenses for the 

treatment of his mother at Mumbai due to which he had to spend Rs. 1,50,000/-. The 

plaintiff also suffered humiliation in the society for allegation of rape by him, which 

itself is a very serious in nature, look upon by the society as heinous crime and for this 

reason the name and fame of the person against whom such charge is brought is 

totally lower and damaged in the estimation of the people of the society. Thus, the 

plaintiff has prayed for decree for Rs. 2,00,000/- as monetary compensation against 

the defendant by way of damages to the reputation of the plaintiff, cost of the suit 

along with interest @ 12% per annum from the date of the institution of the suit till 

payment of the amount. 

 
3. In respect of the averments made by the plaintiff the defendant submitted 

written statement by stating that the suit is bad for non joinder of necessary parties 

due to the fact that State of Assam, the actual prosecutor of Tezpur P.S. Case No. 

303/2013 is not made party to the suit. She further stated that being a law abiding 

person she lodged the FIR before the Tezpur police station in connection to the 

incident occurred to her hence, she is not liable for process of investigation as 

conducted by the investigating officer of the case as the same was done as per 

provision of Criminal Procedure Code. She again stated that the offence was committed 

by the plaintiff on the middle of the public road and she was rescued by the public, 

who were on the road at that time. The investigation of the case was started 5/6 hours 

from the actual time of the incident hence, the actual eye witnesses were not 

examined by the investigating officer due to their non availability. She lodged the FIR 

after three hours from the time of the incident but the investigation was started from 

the next day and the actual persons who saw the incident were not shown as 

witnesses in the charge sheet by recording the statements u/s 161 Cr.P.C. The plaintiff 

could get chance of acquittal only for the reason of non performing of the proper 

investigation by the concerned investigating officer of the case. She also stated that 
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the Hon'ble Court of Sessions Judge No. 2 did not alter the section from 376(1) to 

376(A) as the offence u/s 376 IPC may be cause to the wife also. Thus, she prayed to 

dismiss the suit. 

 
4. On the basis of the pleadings as forwarded by the both parties my learned 

predecessor in office has framed the following issues: 

 
ISSUES:- 

 
(I) Whether the suit is maintainable? 

 
(II) Whether there is any cause of action for the suit? 

 
(III)   Whether the suit is bad for non-joinder of necessary party? 

 
(IV) Whether the defendant maliciously prosecuted the plaintiff lowering 

his posture of fame and reputation, and good will in the estimation of other? 

 
(V) Whether the plaintiff is entitled to recover Rs. 2,00,000/- as 

compensation for lowering his posture of fame and reputation and good will 

in the estimation of other? 

 
(VI) Whether the plaintiff is entitled to the decree as prayed for? 

 

5. The plaintiff in support of his suit submitted evidence on affidavit 5 nos. of 

witnesses and exhibited 5 nos. of documents whereas the defendant adduced 1 no. of 

witness and exhibited no documents. The evidence on affidavit of 2 nos. of witnesses 

are expunged. 

 
6. I have heard leaned counsels appearing for both sides and perused the entire 

materials on the record and proceed to decide the following: 

 
DISCUSSION, DECISIONS & REASONS THEREOF: 
 

ISSUE NO. (I) : Whether the suit is maintainable? 
 
7. In this instant suit although the defendant relied upon the plea that the suit is 

not maintainable but she has failed to cite any proper reason or ground in her written 
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statement as well as in her evidence implying the fact that plea of non maintainability 

has effected the suit. Hence, in absence of any specific or justified reason it is difficult 

to hold that the suit is not maintainable in its proper form. 

 
 Therefore, issue no. (I) is decided in negative. 

 
ISSUE NO. (II) : Whether there is any cause of action for the suit? 

 
8. Cause of action is nothing but bundle of facts asserted by the one party of a 

suit and denied by the another party. On clear reading of the averments of the plaint of 

this instant matter it is clearly apparent that the plaintiff sought for monetary 

compensation on the basis of the fact that by implicating him in a false criminal case 

with the allegation of committing rape the defendant compelled him to face a malicious 

prosecution whereas the defendant resorted upon the plea that being citizen she 

approached the police against the wrong doing of the plaintiff and on the failure on the 

part of the prosecution as well as the concerned investigating officer of the criminal 

case she is not liable to pay any compensation regarding the alleged incident occurred 

to her. Considering such pleadings as raised by the parties it clearly appears to me that 

whether the plaintiff is liable to get compensation or not for any malicious prosecution 

faced by him is to be decided by Civil Court of law and hence, in my considered view 

this suit itself carries a cause of action in it. 

 
 Hence, issue no. (II) is decided in affirmative. 

 
ISSUE NO. (III): Whether the suit is bad for non-joinder of necessary party? 

 
9. The defendant specifically pointed out that the suit is bad for non joinder of 

necessary party as the plaintiff has not made State of Assam as party to this instant 

suit. In her written statement the defendant stated that the concerned officer charge 

of Tezpur Police Station who had registered the FIR lodged by her, the concerned 

investigating officer who conducted the investigation on the basis of the said FIR the 

Superintendent of Police, Sonitpur, Tezpur, who is the district head of police station and 

the District Magistrate of Sonitpur, who is the district prosecution head on behalf of 

State of Assam and the Commissioner / Secretary Department of Home representing 

the State of Assam have not been made party to this instant suit. During the argument 

segment of this instant suit learned counsel appearing for the defendant verbally 
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submits that as the plaintiff has been seeking relief by way of monetary compensation 

for the alleged malicious prosecution faced by him hence, in this instant suit State of 

Assam is a necessary party as in its absence the matter cannot be decided or 

adjudicative regarding the fact that whether the defendant has lodged a false criminal 

case against the plaintiff harming or damaging his fame and reputation causing him to 

a victim of malicious prosecution. Considering such submissions I am on the view to 

hold that although this instant suit has been instituted by the plaintiff for seeking 

monetary compensation for the pain and suffering caused to him by facing alleged 

malicious prosecution due to lodged of criminal case by the defendant, but here the 

State of Assam represented by the concerned O/C of Tezpur Police Station, the 

concerned investigating officer of the said criminal proceeding, the concerned 

Superintendent of Police, Sonitpur, the concerned District Magistrate, Sonitpur and the 

Commissioner / Secretary Department of Home representing the State of Assam are 

not necessary parties as their absence cannot cause any impact in proper adjudication 

of the matter as this instant suit is a Civil nature suit wherein it is to be decided 

whether the plaintiff is entitled to get relief by way of compensation for the damage.  

Moreover, in “Udit Narain Singh Malpaharia versus Board of Revenue reported 

in AIR 1963 786” wherein it is held by the Hon'ble Supreme Court that 

“Necessary party is a party who is likely to suffer from the order of the Court 

and has not been impleaded as a party has a right to ignore the said order as 

it has been passed in violation of principles of natural justice”. Therefore, on 

going through the facts and circumstances of this instant matter it is clearly apparent 

that the presence of the State of Assam as party in this instant suit is not required at 

all as in his absence also the suit can be properly adjudicated on merit and none of 

such order or judgment is going to emphasis any impact upon any of the other party 

i.e. State of Assam. 

 Hence, issue no. (III) is decided in negative. 

 
ISSUE NO. (IV): Whether the defendant maliciously prosecuted the plaintiff 

lowering his posture of fame and reputation, and good will in the estimation 

of other? 

 
10. Plaintiff PW 1 Ajit Deka stated on his evidence on affidavit that although he has 

faced trial in connection with Sessions Case No. 192/13 but vide order and judgment 

dated 30-09-2015 he was acquitted by the Hon'ble Court of Additional Judge No. 2. PW 
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1 Ajit Deka also stated on his evidence on affidavit that in the first part of the evidence 

of the defendant being PW 1 in the said Sessions case in her first part of evidence 

recorded on 19-01-2014 stated that she was the wife of the plaintiff and their marriage 

was held on 21-11-2010 and on 01-02-2012 she left from there without informing 

anyone but on her second part of evidence when she was re-examined on 03-09-2014 

she tried to resile from her previous deposition by stating that she was not the wife of 

the plaintiff. It is also pertinent to mention here that the defendant being DW 1 

Minakshi Deka also admitted in her cross examination that she deposed evidence for 

two times before the Hon'ble Sessions Court in connection with the criminal case 

lodged by her against the plaintiff that she got married with the plaintiff and co-habited 

with him as husband and wife. In this context during the argument segment learned 

counsel appearing for plaintiff verbally submits that as the defendant being the 

informant / victim of the criminal case lodged against the plaintiff deposed two divert 

statement and the charges against the plaintiff in the said criminal case was also could 

not be proved by the defendant side hence, it will sufficient to revealed that the 

plaintiff was falsely implicated in the said criminal case by the defendant and hence, 

the defendant has to pay compensation for causing malicious prosecution against the 

plaintiff. I have also gone through the copy of judgment passed by Hon'ble Sessions 

Judge No. 2 in session case no. 192/13 which is exhibited as Ext. 3 wherein it was 

mentioned that the defendant being PW 1 diverted from her earlier statement when 

she was re-examined as PW 1 regarding her marriage with the plaintiff. On perusal of 

the same I have observed that although the defendant being DW 1 in the said criminal 

case deposed two diverted statement regarding her marriage with the plaintiff but the 

same does not imply anything from where definite conclusion could be drawn that the 

false allegations were levelled against the plaintiff only to harass him or compelled him 

to face a false proceeding with an intent to bring disrepute or defame to him. 

Moreover, in the judgment passed by the Hon'ble Sessions Court in the criminal 

proceeding, which was initiated on the basis of the FIR lodged by the defendant, 

nothing has been held or determined that the said proceeding was based upon some 

false allegations. 

 
11.  On going through the evidence as led by PW 2 Narayan Ch. Deka it appears 

that being the father of plaintiff / PW 1 he supported the evidence of his son and also 

tried to emphasis upon the fact that due to the proceeding of the criminal case as 
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lodged by the defendant his son / PW 1 has to suffer physical and mental pain as at 

the same time the mother of the plaintiff / PW 1 was receiving treatment in Tata 

Memorial Cancer Institute, Mumbai for her ailment which requires expense along with 

the litigation face by the plaintiff / PW 1 as lodged by the defendant. But in his cross 

examination part PW 2 Narayan Ch. Deka admitted the fact that no documents 

regarding medical treatment of his wife has been submitted with this instant case. It is 

also observed by me that during his cross examination PW 2 he is found to be 

reluctant and uncertain regarding giving answer to the question that whether the 

plaintiff got married with the defendant or not. As the witness as produced by the 

plaintiff himself could not reveal certain and satisfactory answer before the Court 

regarding the marriage of the plaintiff with the defendant hence, the plea of the 

plaintiff regarding deposition of two divert statements before the Hon'ble Sessions 

Court by the defendant in the criminal proceeding lodged by her against the plaintiff 

cannot be kept under the shadow of doubt sustaining the fact that the defendant 

intentionally cause the plaintiff to face malicious prosecution. 

 
12. Further, I have also evaluated the evidence as deposed by PW 4 Rimpi Bora @ 

Rimpi Deka who although supported and corroborated the testimonies or evidences as 

led by the plaintiff / PW 1 and PW 2 in respect of the mental, physical and financial 

sufferings as underwent by plaintiff / PW 1 but in her cross examination part she 

reveals that she was unaware of the fact that how much expenditure was borne by the 

plaintiff / PW 1 for the treatment of his mother as well as for carrying on the litigation 

occurred due to the lodging of criminal case by the defendant. At this stage of 

judgment it is also pertinent to mention here that during argument segment of this 

instant matter Learned counsel appearing for the defendant side tried to draw the 

attention of this court to the particular version of testimony as deposed by PW 4 during 

her cross examination part that the plaintiff has neither cleared his HSLC examination 

nor he was involved with any social organisation hence, the person like plaintiff indeed 

carries any reputation or fame by his name and therefore due to lodging of any 

criminal case against him by the defendant does not impact upon his reputation at all, 

which itself has weakened the basic structure of the plaintiff's case. In response to 

such submission as put forwarded by the Learned counsel appearing for the defendant 

I would like to mention here that till yet no social norms has been made with any hard 

and fast rule implying that only the educated or degree holder person is entitled to 
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have or carry fame and reputation within him and the remaining persons being 

uneducated or having less education qualities as well as being inactive in social 

activities do not carry any self respect or reputation within them, is appeared to be 

completely illogical and hence, such submission cannot be termed as justified or 

sustaining logically as every men and women in this society being citizen of India has 

been entitled to carry their own respect and reputation as guaranteed by the 

Constitution of India inspite of their education qualification as well as their part and 

participation in social activities. 

 
13. Again I have also evaluated the cross examination part of defendant / DW 1 

Minakshi Borah wherein she admitted the fact that although three nos. of persons have 

been sighted by her as witnesses in the criminal proceedings lodged against the 

plaintiff before the Hon'ble Sessions Court but those witnesses hardly revealed 

anything regarding the alleged misbehaviour on the part of the plaintiff but such 

admission cannot be held as ground for arriving at a definite point of conclusion that 

the criminal proceeding initiated by the defendant against the plaintiff was completely 

intended to harass the plaintiff to cause him suffer malicious prosecution. Moreover, it 

is also pertinent to notable here that on failure on the part of the prosecution to prove 

the guilt of the accused beyond any reasonable doubt due to lack of proper and 

satisfactory evidence in connection with criminal proceeding or also the result of such 

proceeding on acquittal of the accused after pronouncing judgment by competent 

Court of law does not imply that if such criminal proceeding is based upon on some 

false implications. Therefore, in this instant matter also this Court logically carries the 

same view that although the plaintiff got acquittal from the criminal proceeding as 

initiated or lodged by the defendant by lodging FIR against him with some allegations 

but due to his acquittal after completion of trial by Court of law does not give him 

liberty to claim compensation only on the ground that due to lack of proper evidence 

the defendant bring the prosecution side of criminal proceeding fails to bring home the 

guilt of the accused / plaintiff. Therefore, it cannot be held that the defendant has 

cause the plaintiff to face malicious prosecution by lodging criminal case against him by 

lowering his posture of fame and reputation, and good will in the estimation of other. 

 
 Hence, issue no. (IV) is decided in negative. 

 
ISSUE NO. (V): Whether the plaintiff is entitled to recover Rs. 2,00,000/- as 
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compensation for lowering his posture of fame and reputation and good will 

in the estimation of other? 

 
14. On going through the above noted observation and discussion it is appeared to 

me that as the plaintiff has failed to establish the fact that he was compelled to face 

malicious prosecution due to the criminal proceeding lodged by t eh defendant against 

him, hence in my considered view the plaintiff is not entitled to recover any money as 

compensation from the defendant for lowering his posture of fame and reputation and 

good will in the estimation of other. 

 Hence, issue no. (V) is decided in negative. 

 
ISSUE NO. (VI):- Whether the plaintiff is entitled to the decree as prayed 

for? 

 
15.  As already stated above due to failure on the part of the plaintiff side to 

establish the fact that the defendant has falsely implicated him in a criminal proceeding 

causing him to face malicious prosecution hence, in my considered view the plaintiff is 

not entitled to get any decree as prayed for. 

 
 Hence, issue no. (VI) is decided in negative. 

 

ORDER 

 
In result the suit is dismissed without any cost. 

Prepare a decree accordingly.  

Given under my hand & seal of this Court on 19th September 2019. 

 

 

 

Sabita Bharadwaj 

Munsiff no-1  

Sonitpur, Tezpur 
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APPENDIX 

  

Witnesses of Plaintiff:- 

 

1. P.W. 1- Ajit Deka 

2. P.W. 2- Narayan Ch. Deka 

3. P.W. 3- Ranjit Deka 

4. P.W. 4- Rimpi Borah @ Deka 

5. P.W. 5- Rajen Das 

       

Documents exhibited by Plaintiff :- 

 

1. Ext. 1 - Photocopy of certified true copy of FIR 

2. Ext. 2 - Photocopy of certified true copy of charge sheet  

3. Ext. 3 - Photocopy of certified true copy of judgment  

4. Ext. 4 - Photocopy of certified true copy of GR Case No – 555/2013 

5. Ext. 5 - Photocopy of certified true copy of order sheet and judgment of Session 

Case No. 192/2013 

 
Witness of Defendant:- 

1. D.W. 1- Minakshi Borah @ Sumi Borah 

 
Documents exhibited by Defendant:- Nil 

                

 

 

 

Sabita Bharadwaj 

Munsiff no-1  

Sonitpur, Tezpur 

 


